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1. The social contract: the democratic principle and human rights 

The social contract is an explanatory hypothesis of the organisation of power. 

The premise of this hypothesis is that all people are naturally free and equal in rights1. 

Freedom and equality are inherent in human dignity and are the qualities that enable 

people to transfer part of their individual rights to a political institution and social 

organisation, as is the state, which guarantees a life in a peaceful and orderly society2. 

Freedom and equality in the enjoyment of rights are the necessary formal 

requirement underlying the constitution of the state and the exercise of power. The 

proclamation of a democratic state based on the rule of law implies the acceptance 

that sovereignty lies with the people and that, consequently, the people have the 

“right to decide”. It is the people who lead (or must lead) the will of the state. The 

democratic principle is thus defined. 

The democratic principle is embodied in the process of formation of public 

opinion and political self-direction of each individual. The sum of the political self-

direction of each individual produces the political direction of society as a whole, 

which, in turn, translates into the performance of power in institutions by political 

representatives. The latter is explained by the fact that citizen participation in 

representative democracies has traditionally been articulated around the right to 

elect and to be elected in representative assemblies and the right of access to public 

 
1 Burckhardt, J. (2004). La cultura del Renacimiento en Italia. Akal, Madrid, pp. 171 and ss; and, 251 
and ss. 
2 In order to delve into the definition and evolutionary development of the social contract, vid. Arnaiz 
Amigo, A. (1999). El origen contractual del estado y su justificación histórica. McGraw-Hill, México; 
and, Rousseau, J.J. (2003). El contrato social o Principios de Derecho Político. Editorial La Página S.A. 
and Losada S.A., Buenos Aires (Argentina). 
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office and public service on equal terms3. In short, the democratic principle is the 

bond of union between the individual who exercises his right to decide and the state. 

It is the instrument that channels the general will towards the political organisation 

of the state. 

The democratic principle is defined on the basis of two structural elements: 

1) The first of these would be the “principle of the majority”, understood as 

the right to participate in politics and in the public sphere, the right to decide 

on an equal basis by those who hold the citizenship of the state. 

2) The second structural element would be the “limit of the protection and 

guarantee of a sphere of inviolable rights and freedoms”, of which the 

individual is entitled as an individual subject. That is, human rights that become 

“fundamental rights” by being enshrined in the constitutions of democratic 

states operating as a limit to the powers of the state. 

As for the first element, the principle of the majority: equal political 

participation is vested with special dignity in the democratic institutional 

architecture. This is due to three fundamental reasons. The first is instrumental: 

because it is a “precondition” for the democratic ideal, which it cannot take place 

without4. The sovereign people can only be heard through the recognition of a 

constitutional right that allows the reality of the vote to materialise and to articulate 

in some way citizen political participation. The second reason is substantive or formal 

and is explained by the understanding of political participation as a limit and 

counterweight to the action of the powers of the state, particularly legislative power5. 

 
3 Cfr. Pitkin, H. (1985). El concepto de representación (traducción de Montoro Romero, R.). Centro de 
Estudios Políticos y Constitucionales, Madrid. 
4 Bayón, J. C. (2010). Democracia y derechos: problemas de fundamentación del constitucionalismo. 
In: Carbonell Sánchez, M. and García Jaramillo, L. (Coords.). El canon neoconstitucional, Trotta, 
Madrid, pp. 285-355. 
5 Häberle, P. (2003). La garantía del contenido esencial de los derechos fundamentales en la Ley 
Fundamental de Bonn. Editorial Dykinson, Madrid, pp. 73-124. 

DEMOCRACY, HUMAN RIGHTS AND THE RENEWAL OF THE SOCIAL 
CONTRACT 



 

 

 

 

NEWSLETTER OF THE ACADEMY OF YUSTE Nº 13. February 2022 
ISSN 2695-7027  

3 

Last but not least, the third reason is of a moral or symbolic order: the citizens of a 

state are equally so and consequently have the right to participate in the government 

of the state6. 

With regard to the second structural element (the existence of a series of 

inviolable rights and freedoms of persons that act as a limit and guarantee of the 

powers of the state) is an indisputable counterweight in the social pact and, 

therefore, in the social and democratic states of law. The principle of majority must 

interact with the principle of the protection of individual rights, so as to guarantee 

the very conditions for the exercise of the democratic principle, by safeguarding an 

essential minimum that will allow the exercise of citizens’ political rights and thus 

enforce the democratic ideal. Without the counterweight of fundamental human 

rights as a limit to power, parliamentary majorities could lead to authoritarian and 

disrespectful decision-making with social minorities and certain groups; or they could 

serve economic interests rather than social interests7. 

Thus, both structural elements: the democratic principle through the exercise 

of political participation and the fundamental rights as a counterweight, are defining 

elements of the social and democratic state of law in contemporary constitutionalism. 

And they are, therefore, the structural basis of the social pact. The problem is that 

the democratic ideal of the government of the people from the political 

representation is in total decline as a result of the degeneration of the party system8. 

The relationship between representatives and those represented is broken and the 

lack of legitimacy of the constitutional state is palpable in the discontent and 

frustration of society, provoking a polarisation of ideologies and a deep wave of 

 
6 Dworkin, R. (2000). Sovereign Virtute: The theory and Practice of Equality. Harward University Press, 
Cambridge, p. 186 and ss. Y, Ruiz Miguel, A. (2002). La igualdad política. Derechos y Libertades: Revista 
del Instituto Bartolomé de las Casas, vol. 7, no. 11, pp. 65-98. 
7 Häberle, P. (2003). Ob. cit.  
8 Criado de Diego, M. (2012). Sobre el concepto de representación política: lineamientos para un 
estudio de las transformaciones de la democracia representativa. Revista Derecho del Estado, no. 28, 
pp. 78-92. For further information,please check: Criado de Diego, M. (2007). Representación, estado 
y democracia. Tirant lo Blanch, Valencia. 
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protests and social movements (see the case of Colombia, Peru or Chile in 2019 and 

2020). 

The social pact model that was established in the European continent after 

World War II, the result of the consensus of the political (political parties), economic 

(companies) and social (unions) elites and that was extrapolated to the other emerging 

Latin American democracies of the 20th century, is no longer operational. From a 

global perspective, the social-democratic consensus has been relegated by the 

interrelation of the privileged economic sector with the political class and the 

imposition of a private economic interest as a public interest. The prevalence of 

economic interest over social interest is reflected in neoliberal thinking that seeks to 

apply economic liberalisation and the reduction of public spending as a corrective 

measure to the economic crisis of the social state9. 

Although the perception of crisis of the social state and the welfare state by 

exhaustion of the system is not a novelty10, the health emergency of the Covid-19 has 

had a full impact on the already beleaguered welfare state, with serious effects on 

the economies of all countries, affecting the weakest and most disadvantaged sectors 

of society. 

Inequality and inequity are one of the most serious structural problems facing 

the world’s population today11. To this, we must add the inequality between women 

 
9 García Herrera, M. A. (2015). Estado económico y capitalismo financiarizado: propuestas para un 
constitucionalismo crítico. En García Herrera, M. A., Asensi Sabater, J. and Balaguer Callejón, F. 
Constitucionalismo crítico. Liber amicorum Carlos de Cabo Martín. Tirant lo Blanch, Valencia, pp. 137-
242. 
10 Cfr. Cabo Martín, C. de. (1986). La crisis del estado social. PPU, Barcelona.   
11 Evidence of this is that large fortunes grew by 27.5% during the first months of the pandemic, 
according to the report made in June 2020 by UBS and PricewaterhouseCoopers (PWC) (2020), Report 
Billionaires insights 2020. Taken from: https://www.pwc.ch/en/publications/2020/UBS-PwC-
Billionaires-Report-2020.pdf 
For an overview of inequality and poverty indicators in Europe, cfr. Eurostat: 
https://ec.europa.eu/eurostat/web/experimental-statistics/income-inequality-and-poverty-
indicators  
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and men; discrimination of any gender; the exclusion of certain minority groups in 

access to certain goods and services, highlighting the differences between the 

population in the different states in terms of access to vaccination and medical 

services, as well as the difficulties in accessing and using new technologies; population 

ageing and demographic problems; climate change and environmental disasters. 

All these problems converge in a context of health, economic and social crisis 

and suggest a renewal of the social pact that incorporates new paradigms to provide 

solutions to the social demands and needs of the territories, from both a sectoral and 

a global perspective. The task is extremely difficult in the present scenario, but it 

must in any case be based on establishing the pillars on which democracy must be 

built: one, equal political participation; and, two, the protection and guarantee of 

the rights of individuals, promoting inclusion of the most disadvantaged groups and 

social equity. 

2. The reduction of democratic quality: a global perspective and some data  

In recent years we have witnessed a process of erosion of democracy, reflected 

in the disaffection of citizens and popular discontent. Both reactions are the result of 

the loss of democratic legitimacy of the state, institutions and elected leaders12. 

This situation of mistrust and discrediting of institutions has been exacerbated 

by the pandemic due to fear, uncertainty and the management of the health crisis by 

different governments. This is demonstrated by various studies carried out both in 

Europe and in Latin America and the Caribbean. 

 
In Latin America and the Caribbean, cfr. CEPAL. (2020). Panorama social en América Latina. UN, 
Santiago (Chile). Taken from: https://www.cepal.org/es/publicaciones/46687-panorama-social-
america-latina-2020 
12 Chano Regaña, L. (2021). El contrato social: problemáticas actuales y nuevos paradigmas en un mundo 
global. In: Anuario del Boletín de la Academia de Yuste. Reflexiones sobre Europa e Iberoamérica, Año 
2020, Volume I, European and Ibero-American Academy of Yuste Foundation, Cuacos de Yuste, pp. 322-
332. 
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In the surveys of the Centre for Sociological Research (CIS), political problems 

in general and the behaviour of the political class are two of the first problems that 

citizens in Spain identify as the “main problems of the country”, together with 

unemployment and the economic crisis13. This position in the top of the survey results 

has fluctuated from April 2020 to the present, but has remained within the top six 

positions of the major concerns of Spanish society throughout the period. This 

contrasts with the fact that, in the barometer question on the issues that most affect 

each individual at personal level, politics descends as the main concern to the eighth 

or ninth place. That is to say, Spanish society is aware of the importance of political 

problems in general, but it disassociates them from their personal experiences and 

problems, as if it were something alien or out of their reach. Currently, the energy 

crisis, the rise in electricity prices, the economic slowdown and unemployment occupy 

the space of public debate in Spain. What is immanent of personal urgencies relegates 

the political discussion on democratic quality. This data coincides with the 

Eurobarometer published in April 202114, which points out that 90% of Spanish citizens 

distrust political parties and, around 75%, the main state institutions. Although the 

Eurobarometer determines that there are countries in the European Union (EU) where 

confidence is highest, the trend is widespread and popular discontent significant15. 

In Latin America and the Caribbean, the 2020 Report of the International 

Institute for Democracy and Electoral Assistance (IDEA) for Latin America, entitled El 

estado de la democracia en el mundo. Balance de las tendencias democráticas en 

 
13 Vid. CIS. (2021). Estudio 3340. Barómetro de noviembre de 2021. Taken from: 
http://www.cis.es/cis/export/sites/default/-Archivos/Marginales/3340_3359/3340/es3340mar.pdf  
Cfr. With the studies and barometres of past months available at: 
http://www.cis.es/cis/opencm/ES/11_barometros/index.jsp  
14 Vid. European Union. (2021). Eurobarómetro Standard 94 Invierno 2020-2021, published in April 2021. 
Taken from: https://spain.representation.ec.europa.eu/system/files/2021-
06/eb94_clean_finalfinal.pdf  
Cfr. European Union. (2021). Eurobarómetro 501 - Euro Area, octubre-noviembre 2021, published in 
December 2021. Taken from: https://europa.eu/eurobarometer/surveys/detail/2289 and, European 
Union. (2021). Eurobarómetro Especial 508, octubre-noviembre de 2020, published in November 2021. 
Taken from: https://publications.jrc.ec.europa.eu/repository/handle/JRC126943 
15 Ibíd. 
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América Latina y el Caribe antes y durante la pandemia de la Covid-1916, points out 

that since the beginning of the Covid-19 pandemic, the condition of democracy and 

human rights has worsened in 80 states, mainly because governments have responded 

by enforcing their right of exception with abuses of power, limitations of rights and 

the closure of significant or relevant institutions for the citizenry. 

In particular, the following are identified as specific problems of democracy in 

these regions during the pandemic: the postponement of some electoral processes due 

to the health emergency; the disproportionate use of force by the police and state 

security forces when they have applied the containment measures of the virus; the 

use of militarised forces in civic tasks; the increase in crime and grassroots violence, 

both in the public and private spaces of households (domestic violence and male 

chauvinism); new threats to the right to privacy in relation to the use of technology; 

greater inequality between men and women; increasing inequity and exclusion of 

disadvantaged and vulnerable groups; difficulty of access to justice; restrictions on 

freedom of expression; abuse of executive powers due to reduced parliamentary 

control; political and ideological polarisation and clashes between democratic 

institutions; new opportunities for corruption; and, ultimately, a discontented, tired 

and socially mobilised citizenry through various protests and movements17. 

In the 2021 IDEA Report for Latin America, entitled El estado de la democracia 

en las Américas 2021: construyendo resiliencia en una era pandémica, the Institute 

delves into all these problems and presents a complicated outlook for democracy. It 

includes indicators of democratic erosion in countries such as Bolivia, Colombia, Costa 

Rica, El Salvador, Guatemala, Barbados and Uruguay and presents the situation of 

democratic regression in Brazil as a cause of concern. The Report highlights the social 

 
16 IDEA. (2020). Informe para América Latina de 2020: el estado de la democracia en el mundo. 
Balance de las tendencias democráticas en América Latina y el Caribe antes y durante la pandemia 
de la Covid-19. Taken from: https://www.idea.int/publications/catalogue/regional-democratic-
trends-latin-america-and-caribbean-during-covid19?lang=es 
17Vid. Freedom House. (2020). Special Report 2020 Democracy under Lockdown. Taken from: 
https://freedomhouse.org/report/special-report/2020/democracy-under-lockdown  
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movements and protests that took place in Latin America and particularly in Colombia, 

Peru and Chile, as obvious and alarming signs that “traditional institutions of 

representation (political parties and parliaments) are in a deep crisis of legitimacy 

and trust”18. 

For its part, the Amnesty International Report 2020-202119, which has analysed 

the rights of marginalised groups in 149 countries and the evolution of their situation 

in the wake of the pandemic, has concluded that more than half of these states, a 

total of 56%, have adopted measures with discriminatory consequences to mitigate 

the effects of the virus. The most disadvantaged groups include women, the elderly, 

ethnic minorities and migrants and refugees. In addition, the Report focuses on the 

situation of women victims of gender-based violence during the pandemic and 

confinement, on the specific problems of the LGBTI community and on unequal access 

to vaccines, the fruit of inequity and economic and social differences between 

countries. It denounces the lack of cooperation between states and the neglect of 

public health in some nations. 

In the light of these reports and the results of the surveys, the reduction and 

erosion of democracies is evident. A paradigm shift is needed to promote public 

policies of democratic regeneration, social cohesion and the revalidation of the social 

pact. 

3. Opportunities for democratic regeneration 

Affirming the need for democratic regeneration on the basis of the data of 

various international bodies and institutions is easy; orchestrating the process, on the 

 
18 IDEA. (2021). Informe para América Latina de 2021: el estado de la democracia en las Américas 2021: 
construyendo resiliencia en una era pandémica. Recuperado de: 
https://www.idea.int/gsod/sites/default/files/2021-11/the-global-state-of-democracy-2021_1.pdf 
19Vid. Amnesty International. (2021). Informe de Amnistía Internacional 2020-2021: la situación de los 
derechos humanos en el mundo. Taken from: 
https://crm.es.amnesty.org/sites/default/files/civicrm/persist/contribute/files/informeanual.pdf  
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other hand, is extremely complicated. There are no magic formulae to achieve a 

redefinition of the social pact in practice that satisfies all people. The only thing that 

can be established is a series of paradigms on which to build the revitalisation of the 

system from experience. 

In this regard, equal democratic participation and progress in the recognition, 

protection and guarantee of human rights must be priority and unquestionable 

objectives in any consensual form of political organisation. 

The rights and freedoms of the individual are the basis and limit of the social 

pact. The social contract as an explanatory hypothesis of the organisation of power 

can justify different forms of government, from a democracy to a totalitarian 

system20. The tension between the democratic principle and human rights as a limit 

to the ceded power mark the functioning of the rule of law and democracy. The 

balance of checks and balances between the security of the state population and its 

particular freedoms is complex, but necessary for a democratic and egalitarian 

society. Perhaps the most difficult challenge is to strike such a balance in a way that 

satisfies social interests. As the health crisis has shown, the greater the need for and 

observance of preservation and security by the powers of the state, the smaller the 

scope for the development of freedoms and rights. In any case, tension must always 

be resolved in the interest of progress in the recognition, protection and guarantee of 

human rights. To this end, the great challenge for the future of democracy is to 

integrate the most disadvantaged groups and minorities into the full enjoyment of all 

rights and access to all goods and services. 

Equal democratic participation is another of the paradigms that must underpin 

the regeneration of the system. Discredit and mistrust in institutions find an 

opportunity in the anger and indignation of society that can be the engine of 

 
20 Cabo Martín, C. de. (1993). Teoría histórica del estado y Derecho Constitucional (Estado y Derecho 
en la transición al capitalismo y en su evolución: el desarrollo constitucional). Vol. II, PPU, Barcelona, 
pp. 11-14. 
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innovation and social transformation that drives the paradigm shift and leads 

democratic regeneration. To do so, it is necessary to integrate all subjectivities into 

the democratic decision-making process by constituting, on the basis of consensus, 

the political subject capable of transforming society. The fundamental norms of the 

different states must interact in a material, substantive and dynamic field to integrate 

the social reality of the moment, building the state from the social sphere21. Social 

interests and demands must be incorporated into the political agenda to develop the 

function of dynamic representation22. And the people must be empowered as the 

centre of state sovereignty. Sovereignty must rest on the people rather than on the 

nation-state, that is, political dialogue and social interaction must take place in the 

“state-society”, because the citizenry and each subject within it are real actors of 

the political process with real transformative force. Only in this way can the inclusion 

of the will of individuals and minorities in the political subject take place. Thus, 

citizens participate in the democratic process. To this end, it is essential to encourage 

the creation of specific instruments for citizen participation that make the people 

responsible for political decisions23. And, moreover, that work on the cohesion of the 

social fabric based on the principles of institutional transparency24, solidarity and 

collaboration between citizens, and, also, between states. 

Another opportunity for democratic regeneration is precisely collaboration or 

cooperation between states and the principle of solidarity. If the pandemic has 

revealed anything, it is that we are moving in a space where the borders of the state 

 
21 Cfr. Criado de Diego, M. (2015). Construir el estado desde lo social: hacia un constitucionalismo de 
la sociedad. In García Herrera, M. A., Asensi Sabater, J. and Balaguer Callejón, F. Constitucionalismo 
crítico. Liber amicorum Carlos de Cabo Martín. Tirant lo Blanch, Valencia, pp. 109-136. 
22 According to Professor Criado de Diego, the dynamic function of representation is one that develops 
from the interrelation between rulers and those governed through the integration in political activity 
of social interests and citizen demands. By contrast, the static function is one that seeks to represent 
the state as an abstract entity and not the individualities of the electoral body; and to legitimise the 
consensual existence of the state and the political, economic and social organisation that it establishes. 
Vid. Criado de Diego, M. (2012) On the concept... Ob. cit., pp. 78-92. 
23 Cfr. Criado de Diego, M. (2014). Participar. La ciudadanía activa en las relaciones estado sociedad. 
Dykinson, Madrid. 
24Cfr. Condesso, F. (2011). Derecho a la información: crisis del sistema político. Transparencia de los 
poderes públicos. Dykinson, Madrid.  
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are blurred. There are global phenomena and problems that produce local effects. 

Therefore, in addition to the state and regional regulatory system and territorial 

public policies, the international legal system must be taken into account. The new 

social pact must contemplate these scenarios of cooperation between countries and 

the strengthening of institutions of an international character. In some way, 

“democracy”, “state” and “globalisation” must be accommodated in the same 

framework, without forgetting direct attention to the territories and their specific 

needs. The health emergency has shown that there is a need for global commitments 

that take into account local specificities and effects. 

Among the global commitments to be taken into account are: sustainable 

development; respect for the environment; the implementation of new technologies 

(ensuring training and access to all people); and research in science and technology. 

4. Brief summary by way of conclusion 

Several studies confirm that in recent times there has been an erosion of 

democratic systems that is reflected in passivity, civic disaffection and popular 

discontent. The situation of mistrust and discredit in the institutions has worsened as 

a result of the health emergency of the Covid-19 due to fear, uncertainty and the 

management of the health crisis by the different governments, which has exacerbated 

existing structural problems of inequity, inequality and disaffection. 

This situation demands state and global responses and highlights the need to 

improve the democratic quality of states and redefine a new social pact. 

Democratic regeneration requires a restructuring of state-society relations that 

can only come about through greater participation, social responsibility and the 

interaction of society in political, socio-economic and normative systems. 

DEMOCRACY, HUMAN RIGHTS AND THE RENEWAL OF THE SOCIAL 
CONTRACT 



 

 

 

NEWSLETTER OF THE ACADEMY OF YUSTE Nº 13. February 2022 
ISSN 2695-7027  

12 

Citizen participation in decision-making is an important factor in innovation, 

social transformation and democratic renewal. It creates cohesion and social fabric 

by including citizens in the democratic process, reaffirming their legitimate role in 

democratic institutions and making them responsible for political activity. 

The opportunities for the regeneration of the democratic system involve 

rethinking the system on the basis of the following structuring backbones: 

1) equal democratic participation; 

2) progress in the recognition, protection and guarantee of human rights; 

3) cooperation between regions, territories and individuals; 

4) international cooperation; and 

5) the assumption of global commitments that respond to the feeling of social 

interests and demands, taking into account local and territorial particularities. 
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